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December 17, 2015 

 

VIA E-MAIL AND U.S. MAIL 

 

Mr. Brian Pedrotti 

County Planning and Building Department 

County of San Luis Obispo 

976 Osos Street, Room 300 

San Luis Obispo, CA 93408-2040 

E-mail: bpedrotti@slo.ca.gov 

 

Re: Laetitia Agricultural Cluster Project - Well 11 

 

Dear Mr. Pedrotti: 

This letter provides additional information following the October 29th, 2015 Planning 

Commission hearing regarding the Laetitia Agricultural Cluster Project (“Project”).  The 

purpose of this letter is to clarify and confirm information regarding Project Well 11, in 

response to questions raised and statements made at the October 29th hearing regarding 

the potential hydraulic relationship between Well 11 and Los Berros Creek.  This letter 

supplements my testimony at the October 29th hearing and further responds to issues 

raised during the hearing regarding Well 11. 

 

1)   Well 11 does not draw from the subterranean stream of Los Berros Creek. 

 

During the October 29th hearing, there may have been some confusion regarding the 

nature of the hydraulic relationship between Project Well 11 and Los Berros Creek.  It is 

my understanding that this confusion was due, in part, to correspondence submitted to the 

County by the State Water Resources Control Board’s Division of Water Rights 

(“Division”). 

 

In a letter dated July 22, 2015 (Attachment 1), the Division originally stated that the 

Project appears to include “at least one well that may be drawing from water in the 

subterranean stream of Los Berros Creek.”  In a subsequent e-mail, dated August 28, 

2015 (Attachment 2), the Division stated that “Information from the EIR indicates that 

Well 11 may be withdrawing from the subterranean stream of Los Berros Creek, which 

would require a valid basis of water right.”  In response, the Project applicant’s legal 

counsel provided a letter to the Division, dated September 4, 2015 (Attachment 3), 

confirming that Well 11 only withdraws percolating groundwater and that Well 11 does 

not divert from the subterranean stream of Los Berros Creek.  In the most recent 

correspondence from the Division, dated September 14, 2015 (Attachment 4), the 

Division staff stated that “I agree that no action is currently necessary regarding Well 

11.”  In summary, although the Division initially stated that Well 11 may be drawing 

water from the subterranean stream of Los Berros Creek, and therefore may be subject to 
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the Division’s regulatory jurisdiction, the Division is no longer taking the position that 

Well 11 may be drawing water from the subterranean stream of Los Berros Creek. 

 

In addition, the Final Environmental Impact Report for the Project (“Final EIR”) 

confirms that Well 11 draws water from percolating groundwater, rather than from the 

subterranean stream of Los Berros Creek.  Well 11 is screened in the fractured resistant 

volcanic tuff of the Obispo Formation and is located a few hundred feet away from Los 

Berros Creek (Final EIR, at pp. V.P.-5, V.P.-6, V.P.-10, V.P.-24).  Therefore, Project 

Well 11 does not draw water from the subterranean stream (i.e. underflow) of Los Berros 

Creek. 

  

2)   The Final EIR mitigates potential project impacts on Los Berros Creek. 

 

The Final EIR evaluated the potential impacts of the Project wells on Los Berros Creek, 

and provided mitigation measures to prevent any potential significant impact to Los 

Berros Creek from pumping the Project wells (see Final EIR, at pp. V.P.-29 – V.P.-43).  

In particular, the Final EIR concluded that there is a hydraulic connection between the 

fractured rock aquifer tapped by that Well 11 and Los Berros Creek base flow, based on 

water level data showing rapid recharge correlated with precipitation events (Final EIR, 

at pp. V.P.-24, V.P.-26). 

 

In other words, although Well 11 production does not draw water from the subterranean 

stream of Los Berros Creek, it can still impact base flow.  The Final EIR concluded, 

based on an analysis of Los Berros Creek flow records,  that substantial reduction in base 

flow could result from Well 11 operation during the months of August through 

November (Final EIR, at pp. V.P.-35 – V.P.-36). 

 

The Final EIR recommends a mitigation measure that prohibits pumping of Well 11 

during the dry season, from August through November each year (Final EIR, at pp. V.P.-

40 [mitigation measure WAT/mm-1.c.1]).  This mitigation measure was recommended 

by the County’s independent expert, Geosyntec (Final EIR, at pp. V.P.-26).  This 

recommended pumping schedule is specifically designed “to protect flows within Los 

Berros Creek” (Final EIR, at p. V.P.-38).  The Final EIR concluded that with 

implementation of and compliance with the identified mitigation measures, the potential 

impact to Los Berros Creek would be less than significant (Final EIR, at pp. V.P.-38; 

V.P.-42). 

 

3)   Any remaining concerns regarding Well 11’s potential impact on Los Berros    

 Creek are best addressed by modifying the existing mitigation measure. 

 

During the October 29th Planning Commission hearing, the Commission proposed 

eliminating Well 11 from the Project, based on concerns regarding Well 11’s potential 

impact on Los Berros Creek.  As explained above, the Final EIR already mitigates the 
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potential impacts on Los Berros Creek from pumping Well 11 by prohibiting the use of 

Well 11 during the dry season from August through November (Final EIR, at p. V.P.-40 

[mitigation measure WAT/mm-1.c.1].) 

 

Well 11 is an integral part of the Project’s water supply, and should not be eliminated 

from the Project.  To the extent that any of the Planning Commissioners have remaining 

concerns regarding Well 11’s potential impacts on Los Berros Creek, those concerns can 

be addressed by modifying the existing mitigation measure (Final EIR, at p. V.P.-40 

[mitigation measure WAT/mm-1.c.1]).  The current mitigation measure prohibits use of 

Well 11 during the months of August through November. To further minimize potential 

impacts from Well 11 on Los Berros Creek, while still meeting the Project water supply 

requirements for the Final EIR, Cleath-Harris Geologists recommends extending the 

period when use of Well 11 is prohibited to July through December.  This modification 

extends the pumping prohibition time by 50 percent, adding two months (July and 

December) with the greatest remaining potential for impact to base flow, and avoids any 

potential impacts to Los Berros Creek from pumping Well 11 during the mid-summer 

through early winter (see Attachment 5; Final EIR Appendix H, pp. 15 and Figure 19).  It 

is my understanding that during your meeting with the applicant's team on December 8, 

2015, the County's Environmental Consultant suggested extending the prohibition from 

June to November, rather than July to December.  I am available to discuss potential 

modification to the existing mitigation measure with the County’s independent expert, 

Geosyntec. 

 

Respectfully submitted, 

CLEATH-HARRIS GEOLOGISTS 

 
Spencer J. Harris, HG 633 

Senior Hydrogeologist 
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Leeper, Elizabeth

From: McCarthy, Matthew@Waterboards <Matthew.McCarthy@waterboards.ca.gov>
Sent: Monday, September 14, 2015 4:24 PM
To: Leeper, Elizabeth
Cc: Moody, Mitchell@Waterboards; bpedrotti@co.slo.ca.us
Subject: FW: Laetitia: Response to July 22, 2015 Letter Re Alleged Potential Unauthorized Diversion 

of Water (MJM:UN000882)
Attachments: Letter.pdf; Map.pdf

Ms. Leeper, 
 
Thank you for your letter dated September 4, 2015 (attached). In your letter responding to my August 28, 2015 email 
message, you assert that Well 11 draws from percolating groundwater rather than the subterranean stream of Los 
Berros Creek and you request that I provide confirmation that the Division of Water Rights either (1) rescinds the July 22, 
2015 letter or (2) provides communication that the Division has not made any determination regarding the Laetitia 
Agricultural Cluster Tract Map and Conditional Use Permit project (Project). 
 
I agree that no action is currently necessary regarding Well 11. However, it is still not clear to me how water enters the 
two reservoirs on the property, therefore I cannot make a determination whether further action is necessary for the two 
reservoirs. However, information available to me at this time indicates that the unauthorized diversion of water is 
occurring in the reservoir located at 35.0911, ‐120.5241 and labeled ‘Onstream Reservoir’ on the attached map, which 
was also included in my August 28, 2015 email. 
 
California Environmental Quality Act 
 
In your letter, you note that the reservoirs are not part of the Project that is being analyzed by the County of San Luis 
Obispo (County) under the California Environmental Quality Act (CEQA). You also indicate that your position is that the 
County’s CEQA review is not the appropriate forum for addressing the Division’s concerns regarding the reservoirs. 
 
State Water Resources Control Board (State Water Board) staff first became aware of the presence of the reservoirs 
through the CEQA noticing process, therefore the County was included in the State Water Board’s contact letter 
indicating that the unauthorized diversion of water may be occurring. Regardless of whether the reservoirs are part of 
the Project for the purposes of the County’s Environmental Impact Report (EIR), the State Water Board has authority 
over the diversion and use of surface water. Since the reservoirs are not being removed as part of the Project under 
CEQA, the unauthorized diversion of water that has occurred will likely continue to occur. 
 
State Water Board staff are willing to continue this correspondence without including the County, if that is what you 
would prefer. 
 
However, if a water right approval by the State Water Board is necessary, additional CEQA analysis may be required. If 
that analysis is required and it is not contained in the County’s EIR, then another CEQA document will need to be 
prepared. 
 
Information Request 
 
Please provide the following: 
 

1. Information describing the sources of water for the two reservoirs on the property. The ‘Onstream Reservoir’ is 
located at 35.0911, ‐120.5241 and the ‘Offstream Reservoir’ is located at 35.1016, ‐120.5202. The locations of 
the two reservoirs are indicated on the attached map, which was also included in my August 28, 2015 email. 
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2. Information describing the methods and infrastructure used to divert or store water in, and withdraw water 
from, the two reservoirs on the property. See above for the locations of the two reservoirs. 

 
Potential for Enforcement Action 
 
As I mentioned in my letter dated July 22, 2015, the unauthorized diversion and use of water is considered a trespass 
and is subject to enforcement action. That same letter served as your notice of the statement requirement and potential 
penalty. According to the County’s EIR for the Project, Los Berros Creek is designated steelhead critical habitat (page 
V.E.‐15 of the County’s Final EIR). Because at least one of the reservoirs appears to divert water in an unauthorized 
manner that may have an adverse effect on south‐central California coast steelhead (Oncorhynchus mykiss irideus), the 
State Water Board may choose to give enforcement priority to this apparent unauthorized diversion and failure to file a 
statement. Therefore, your prompt attention to this matter is appreciated. I encourage you to provide the information 
requested above as soon as possible, and if you choose to not file a statement for the reservoir located at 35.0911, ‐
120.5241 and labeled ‘Onstream Reservoir’ on the attached map in a timely fashion, please contact me immediately by 
phone so we can discuss the matter. 
 
As I mentioned in my August 28, 2015 email message, we are available to discuss this with you on the phone. Please 
contact me if you would like to do so. 
 
Sincerely, 
Matt McCarthy 
Division of Water Rights 
State Water Resources Control Board 
916‐341‐5310 

 
 
 
 
From: McCarthy, Matthew@Waterboards  
Sent: Friday, August 28, 2015 11:14 AM 
To: Leeper, e@KMTG 
Cc: bpedrotti@co.slo.ca.us; Moody, Mitchell 
Subject: RE: Laetitia: Response to July 22, 2015 Letter Re Alleged Potential Unauthorized Diversion of Water 
(MJM:UN000882) 

 
Ms. Leeper, 
 
Thank you for the quick response to our letter. 
 
Here is the information you requested: 
 
Reservoirs. Information from the EIR indicates that there is at least one onstream reservoir on the property that are 
being used for irrigation. The reservoir appears to collect (divert) surface water, and a valid basis of water right is 
required for such a diversion. In addition, while a second reservoir appears to be offstream, it is not clear how water is 
diverted into the reservoir. If percolating groundwater is the only source of water for the reservoir, then a valid basis of 
water right is not needed. The following is an excerpt from Page V.P.‐5 of the Final EIR (emphasis added): The 
agricultural irrigation system included Wells 1, 4, 5, and 9 (F&T 2, F.V. Wells 3, F.V. Wells 1, and F&T 1) and two 
reservoirs each with storage capacity of 25 acre‐feet (af).  
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Well. Information from the EIR indicates that Well 11 may be withdrawing from the subterranean stream of Los Berros 
Creek, which would require a valid basis of water right. Absent evidence to the contrary, groundwater is presumed to be 
percolating groundwater, not a subterranean stream. If you assert that the source of water for Well 11 is percolating 
groundwater, then the Division would likely need to review Appendix H of the EIR to determine if sufficient evidence is 
available to prove there is a subterranean stream. The following is an excerpt from Page V.P.‐24 of the Final EIR 
(emphasis added): During the well pumping tests, full recovery of water levels occurred only at Well 11, which is within a 
few hundred feet of Los Berros Creek. The hydrograph for Well 11 shows strong correlation between rainfall and 
groundwater levels in the vicinity of Well 11, which indicates that groundwater levels in the vicinity of Well 11 are 
influenced by the base flow of Los Berros Creek (refer to Appendix H to review hydrographs and detailed data). 
Conversely, pumping from Well 11 likely influences base flow of Los Berros Creek. 
 
I’ve included a topographic map from the EIR with notes regarding the location of the reservoirs and the well. 
 
Mitchell and I would be happy to discuss this further with you, however we will both be out of the office next week. Are 
you available to meet or discuss by phone at 1pm on Thursday, 9/10 or Friday, 9/11? 
 
Thanks, 
Matt 
 
Matt McCarthy 
Division of Water Rights 
State Water Resources Control Board 
916‐341‐5310 

 
 
From: Leeper, Elizabeth [mailto:ELeeper@kmtg.com]  
Sent: Thursday, August 27, 2015 4:19 PM 
To: McCarthy, Matthew@Waterboards 
Cc: bpedrotti@co.slo.ca.us 
Subject: Laetitia: Response to July 22, 2015 Letter Re Alleged Potential Unauthorized Diversion of Water 
(MJM:UN000882) 

 
Dear Mr. McCarthy, 

 

My firm serves as legal counsel for Janneck Limited with respect to the Laetitia Agricultural Cluster Tract Map 

and Conditional Use Permit project (“Project”) in San Luis Obispo County. The attached letter responds to the 

July 22, 2015 letter from the Division of Water Rights to the Laetitia Vineyard and Winery, Inc., regarding the 

alleged unauthorized diversion of water related to the Project.  A hard-copy of the attached letter is also being 

delivered to you by mail. 

 

If you have any questions regarding the attached letter or would like to discuss this matter, please feel free to 

contact me.  Please copy me on any future communications from the Division to the County regarding the 

Project. 

 

Thank you, 

 

Elizabeth Leeper 
 
Elizabeth Leeper 
Attorney at Law 
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400 Capitol Mall, 27
th
 Floor 

Sacramento, CA 95814 

T 916.321.4500 

D 916.321.4517 

F 916.321.4555 

eleeper@kmtg.com 

www.kmtg.com 

 
CONFIDENTIALITY: This communication may contain confidential information. If you are not the intended recipient, or believe that you have received this 
communication in error, please do not print, copy, retransmit, disseminate, or otherwise use the information. Also, please indicate to the sender that you have 
received this email in error, and delete the copy you received. 
IRS CIRCULAR 230 DISCLOSURE: Pursuant to Treasury Regulations, any tax advice contained in this communication (including any attachments) is not intended 
or written to be used, and cannot be used or relied upon by you or any other person, for the purpose of (i) avoiding penalties under the Internal Revenue Code, or 
(ii) promoting, marketing or recommending to another party any tax advice addressed herein. Thank you. 
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Laetitia Groundwater Report Final Draft Oct 2011 15 

not calculated from the Phase 3 testing data recorded at Well 11 because the prominent 

recharge influence on water levels at this well occurred that was independent of 

pumping and complicates interpretation of the aquifer response to pumping. 

The resulting revised estimate of sustainable yield from the four wells is approximately 

65 AF/Y, which equates to an average pumping rate of 42 gpm.  Table 4 lists the 

estimated sustainable pumping rates calculated by CHG using the Phase 1 and 2 data, 

the actual Phase 3 pumping rates, and the revised estimates of viable long-term 

pumping rates based on the water levels recorded in the four wells during the Phase 3 

pumping and subsequent recovery.   

4.4.3 Potential Impact of Well 11 on Los Berros Creek  

Although the production capacity of Well 11 was substantially higher than the other 

wells, the rapid recharge response, close proximity to the creek, and dropping water 

level beginning in June even without pumping indicates that the production capacity of 

Well 11 is dependent on base flow in Los Berros Creek and will likely decrease during 

summer and drought conditions.  Moreover, pumping from Well 11 during late summer 

and autumn would likely substantially reduce base flow in the Los Berros Creek 

channel.  Figure 19a shows the pumping rate proposed by CHG (July 2010) for Well 11 

(38.2 AF/Y = 23.7 gpm) compared to average monthly flow rate in Los Berros Creek 

based on available data for the period from 1981 to 2001.  During the months of August 

through November, the proposed pumping rate from Well 11 exceeds 30 percent of the 

average flow in Los Berros Creek.   

An alternative to help preserve base flows in the creek and decrease impact to the Los 

Berros Creek riparian corridor would be to not operate Well 11 during the months of 

August, September, October, and November.  However, a higher pumping rate than that 

used for the Phase 3 testing can likely be sustained at Well 11 the rest of the year 

(December through July) with insignificant impact to Los Berros Creek.  Accordingly, 

the suggested optimized pumping scheme includes a 10 percent increase to the pumping 

rate at Well 11 from December through July.  Based on average conditions for the 

period from 1981 to 200, with the proposed 10 percent increase in pumping from Well 

11 from December through July, the pumping rate is less than 15 percent of the creek 

flow.  Figure 19b shows the recommended revised pumping schedule for Well 11 

compared to average monthly flow rate in Los Berros Creek.   
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Geologic Map

FIGURE V.A.-1

Proposed Pumping at Well 11 Compared to
Average Monthly Flow in Los Berros Creek

Review of Well Testing and Sustainable Yield Assessment

Proposed Laetitia Agricultural Cluster Subdivision

Notes:

Curtailment of pumping from Well 11 from August through November is recommended to help preserve base flow in Los Berros Creek.

San Luis Obispo, California

P:\GIS\Latetia\AI\2011Apr\ProposedPump_11B.ai

Figure

Oakland April 2011
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laetitia project condition

Donnelly, Laurie@CALFIRE  to:
Brian Pedrotti AICP 
(bpedrotti@co.slo.ca.us)

12/10/2015 04:34 PM

History: This message has been forwarded.

Hi Brian,
Our understanding that CAL TRANS intends to block/and/or not allow secondary access to the 
development at the proposed HWY 101 entrance of the Laetitia project is problematic if the 
development choses to use secondary egress road which enters/exits onto Hwy 101.  If so, then prior to 
the hearing:
 
CAL FIRE/County Fire is requiring a written agreement from CAL TRANS that the secondary egress 
road entering Hwy 101 will be unimpeded access for the Laetitia development.  Mitigations for traffic 
control in the form of a 24/7 guard gate would still be accepted by County Fire.  
 
Please call me with questions.
Take care
 
Laurie Donnelly
CAL FIRE San Luis Obispo 
Battalion Chief  Fire Marshal

805‐543‐4244 office
805‐903‐3422 cell
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Laetitia Conditions of Approval
yemoot2002  to: Brian Pedrotti 11/06/2015 11:53 AM

Cc: "bprior@co.slo.ca.us"

Please respond to yemoot 2002

History: This message has been replied to.

Hello Brian,

I appreciate the work you and the Planning Department have put forth on this long 
running and controversial project.  To state I am disappointed in the result is an 
understatement.  Our 4th District Commissioner either has a hearing problem or was 
asleep during public comment.  He made the following comment prefatory to his straw 
vote "I have sat through a lot of these meetings and heard lots of people talk about 
water shortages; but I haven't heard one person get up here and say my well is dry."  
The videotape of the 9/10/15 meeting at the 3:23:24 time stamp clearly shows Pat 
O'Connor stating his well was dry and had been for over a year.  There are probably 
other instances if I had time to review the videotapes.  Enough of my sour grapes.

My understanding of CEQA is that generally mitigation measures turn into COAs.  
Please ensure WW/mm-4 is converted to a COA.  As an aside what public agency in 
their right mind would encumber their ratepayers with this potential liability. 

The other item is not listed as a mitigation measure but in my mind is super critical, and 
that is ensuring compliance with Title 17and Title 22 of the California Code of 
Regulations, Chapter 16, California Waterworks Standards.  In particular Article 2, 
Permit Requirements, Section 64552 and Section 64554 regarding well capacity tests in 
bedrock must be met including verification from the SLO County Department of Public 
Health.

As you are aware Gordon Thrupp expressed several cautions about the ability of the 
wells to meet the requirements of a long-term public drinking water supply.  The project 
is mining the aquifer and using water in storage as a component of safe yield in violation 
of CEQA.  As you can see from clicking on the following link and then going to the 
applicable sections these test requirements are much more stringent than the tests 
conducted by the applicants' hydrogeologist.
http://www.cdph.ca.gov/certlic/drinkingwater/Documents/Lawbook/dwregulations-2013-07-01.pdf

Please ensure the appropriate COA's to ensure compliance with the above.  Thanks

Jim Toomey
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